 Alter ego/Veil Piercing
01. What are alter ego/piercing the corporate veil?

The equitable doctrine of alter ego allows a plaintiff to disregard the separate corporate status of a defendant so as to avoid a purported injustice in the thwarting a judgment creditor. It is invoked when recognition of such status would be tantamount to sanctioning fraud, injustice, or other bad faith conduct.

02. When can alter ego be asserted against a parent, affiliate or other defendant in litigation?

In order to prevail, a plaintiff must demonstrate that there is: (1) such unity of interest and ownership that the separate personalities of the corporation and the individual no longer exist, and (2) that, if the acts are treated as those of the corporation alone, an inequitable result will follow.  
Defendants can be joined at the outset of litigation, upon amendment of the complaint, or post judgment on the making of a proper showing. See, Cal. Code Civ. Proc. §187 
03. What is the necessary showing to maintain an alter ego claim?

There are no set elements other than unity of interest and ownership, as well as indicia of fraud or other bad acts indicating a total disregard of the corporate form and attendant formalities. In instances where a finding of alter ego liability was sustained by a reviewing court, several of the following factors were present:

· Commingling of funds and other assets; 

· Failure to segregate funds of the separate entities, and the unauthorized diversion of corporate funds or assets to other than corporate uses;  

· The treatment by an individual of the assets of the corporation as her or his own; 

· The failure to obtain authority to issue stock or to subscribe to or issue the same; 

· The holding out by an individual that she or he is personally liable for the debts of the corporation; 

· The failure to maintain minutes or adequate corporate records, and the confusion of the records of the separate entities; 

· The identical equitable ownership in the two entities; the identification of the equitable owners with the domination and control of the two entities; 

· Identification of the directors and officers of the two entities in the responsible supervision and management; sole ownership of all of the stock in a corporation by one individual or the members of a family; 

· The use of the same office or business location; 

· The employment of the same employees and/or attorney; 

· The failure to adequately capitalize a corporation; 

· The total absence of corporate assets and undercapitalization; 

· The use of a corporation as a mere shell, instrumentality or conduit for a single venture or the business of an individual or another corporation; 

· The concealment and  misrepresentation of the identity of the responsible ownership, management and financial interest, or concealment of personal business activities; 

· The disregard of legal formalities and the failure to maintain arm's length relationships among related entities; 

· The use of the corporate entity to procure labor, services or merchandise for another person or entity; 

· The diversion of assets from a corporation by or to a stockholder or other person or entity, to the detriment of creditors, or the manipulation of assets and liabilities between entities so as to concentrate the assets in one and the liabilities in another; 

· The contracting with another with intent to avoid performance by use of a corporate entity as a shield against personal liability, or the use of a corporation as a subterfuge of illegal transactions; 

· The formation and use of a corporation to transfer to it the existing liability of another person or entity. 

See, Associated Vendors, Inc. v. Oakland Meat Co., 210 Cal. App. 2d 825, 840. (1962)

04.  Are parent corporations always the alter egos of their subsidiaries?
No. Stock ownership, interlocking directors and overlapping officers are not conclusive evidence of alter ego liability. See, Institute of Veterinary Pathology, Inc. v. California Health Laboratories, Inc., 116 Cal. App. 3d 111, 120 (1981) 

05. What defenses exist to alter ego claims?
To successfully defeat an alter ego claim, corporate entities should avoid:
· The commingling of funds and other assets;

· The failure to separate the assets of separate entities;

· The treatment of the corporation's assets as those of an individual or other corporation; 

· The holding out that the individual or other corporation is liable for the first corporation's debts;

· The failure to maintain separate records or the commingling of the records of the entities;

· Identical equitable ownership in the two entities;

· The equitable owners' domination and control of the entities;

· The use of the same business location;

· The employment of the same employees; the use of the corporation as a mere shell or instrumentality for the conduct of the affairs of another entity; and 
· The failure to maintain arm's length transactions between entities and the diversion of assets.

06. How may an alter ego defendant be joined in a case?

In addition to joining a defendant at the inception of the lawsuit in an attempt to pierce the corporate veil, an alleged alter ego defendant may also be joined in the following ways:

[i] After a statute of limitations to the underlying cause of action has expired if added as a new defendant. See, Hennessey’s Tavern, Inc. v. American Air Filter Co., 204 Cal. App. 3d 1351, 1359 (1988);

[ii] Through a post trial motion to amend the judgment to add the alleged alter ego as an additional judgment debtor. See, Alexander v. Abbey of the Chimes, 104 Cal. App. 3d 39, 44-46 (1980);

[iii] Through a petition for an order to show cause why the judgment should not be amended to add the alleged alter ego as a judgment debtor. See, Motores de Mexicali v. Superior Court, 51 Cal. 2d 172, 174-176 (1958);

[iv] Via a separate action against the alleged judgment debtor to establish its liability for the original judgment. See, Silverman v. Superior Court, 203 Cal. App. 3d 145, 151-152 (1988);

[v] Via judgment debtor proceedings. See, Silverman v. Superior Court, supra.

07. Are there other, parallel theories that can be alleged besides alter ego?

Some courts have observed that while alter ego liability is generally applied to parent/subsidiary relationships, single or unitary enterprise liability may be applied to so-called “sister companies.” See, Pan Pacific Sash & Door Co. v. Greendale Park, Inc. 166 Cal. App. 2d 652 (1958) and Las Palmas Associates v. Las Palmas Center Associates, 235 Cal. App. 3d 1220, 1250 (1991)
08. Is an alter ego defendant entitled to a jury trial?
No, as it is an equitable doctrine.  See, Dow Jones v. Avenel
151 Cal. App. 3d 144 (1984)
09. Is it proper to join an alter ego defendant to boost the asset pool for an award of punitive damages?
No. See, Walker v. Signal Companies, Inc., 84 Cal. App. 3d 982 (1978)
010. Has alter ego outlived its usefulness?

At least one commentator contends it has, and suggests that assessing whether a defendant has done anything for which she or he should be held directly liable would yield a more useful and accurate analysis of culpability. See, e.g., Bainbridge, Abolishing Veil Piercing (2000). 

